

THIS AGREEMENT made this              day of                                 , A.D. 20           .

BETWEEN:



THE MUNICIPAL DISTRICT OF TABER, a municipal corporation established and existing under the laws of the Province of Alberta



(hereinafter called the "Municipality")


OF THE FIRST PART


- and -



NAME OF APPLICANT, a body corporate registered and existing under the laws of the Province of Alberta 


(hereinafter called the "Operator")


OF THE SECOND PART


ROAD LICENSE AGREEMENT

WHEREAS the Operator is constructing, developing and maintaining an Electrical Installation which crosses a municipal road;


AND WHEREAS the title to all public highways and roads is vested in the Crown in right of Alberta subject to the Municipality having the direction, control and management of the roads and road Right of Ways, including the Road Plan(s), as depicted in the diagram attached hereto as Schedule “A” (the “Right of Way”); 


AND WHEREAS the Operator must obtain the Municipality’s consent to occupy and use the Right of Way to construct, maintain, operate and remove its Electrical Installation in, on, over, under, along or across the Rights of Way;


AND WHEREAS the Operator must not unduly interfere with the public use, enjoyment, and safety of the Rights-of-Way;


AND WHEREAS the Municipality and the Operator have agreed that it would be mutually beneficial to outline the terms and conditions pursuant to which the said consent shall be provided by the Municipality to the Operator in the form of a non-exclusive right;


NOW THEREFORE THIS AGREEMENT WITNESSETH that in consideration of the promises, covenants and Agreements herein contained, the parties agree as follows:

DEFINITIONS

1. In this Agreement:
(a) “in”, with reference to the placement of Electrical Installation in Crossing Area only, means “in, on, over, under, along, and across”;

(b) “Electrical Installation” means (fill in Electrical Installation specifications);
(c) “Person” includes one or more individuals, partnerships, bodies corporate, unincorporated organizations, governments, government agencies, trustees, executors, administrators or other legal representatives, other than the Municipality or its legal representatives;

(d) “Permit” means the permit issued by the Municipality in accordance with this Agreement;

(e) “Safety Rules” means all health and safety laws including any regulations requiring installing of safety devices or appliances, and any applicable traffic laws or regulations; 

(f) “Work” means the construction, maintenance, repair, replacement or operation of any Electrical Installation in Right-of-Ways.

SCOPE OF MUNICIPAL CONSENT

2. The Municipality consents to the Operator's use of the Right-of-Way to lay, construct, replace, repair, maintain, inspect, operate and remove the Electrical Installation under the Right of Way in a good and workmanlike manner and in compliance with all the terms and conditions of this Agreement.

3. The Operator shall ensure that the Electrical Installation will cross the Right-of-Way at the current location as at the date of the execution of this Agreement (hereinafter called the "Crossing Area").  The Operator shall only be permitted to have the Electrical Installation crossing the Right-of-Way at the Crossing Area.
4. The Term of this Road License Agreement shall be 1 (one) year.

5. Notwithstanding Section 4, this Road License Agreement shall be deemed to be renewed annually under the terms, covenants and provisions enclosed within this Agreement except where written notification of cancellation of this Agreement is received by the Operator from the Municipality. 

6. Notwithstanding Section 5 the Municipality in their own judgement may cancel this Agreement given ninety (90) days written notice to the Operator by the Municipality to the address outlined in Section 30 of this Agreement,
(a) Upon Cancellation of this Agreement the Operator shall following the ninety (90) day notification period immediately remove the Electrical Installation.
(b) The Operator shall indemnify and hold harmless the Municipality from and against any and all loss, liability, claims, strict liability claims, demands, lawsuits, third party claims, causes of action, judgements, damages, expenses and costs arising out of or resulting from the cancellation of this Agreement.

7. Nothing contained in this Agreement shall be deemed to limit or in any manner prohibit the Municipality or its assigns or licensees from fully using and enjoying any portions of the Right-of-Way in any lawful manner whatsoever.

8. The right, privilege and license herein granted to the Operator are strictly limited to the rights expressly granted herein.

AUTHORIZATION OF WORK

9. The Operator shall not begin any Work within the Crossing Area, without first:

(a) Providing a plan to the Municipality setting out a proposal for the location of the Electrical Installation in the Crossing Area and such other information required by the Municipality in a form acceptable to the Municipality. The Operator shall undertake all reasonable precautions to the satisfaction of the Municipality during the performance of the Work to protect and safeguard the lives and property of motorists and pedestrians travelling through or in proximity to the Work area and safeguard the lives and property of landowners adjacent to or within the Work area; 
(b) Operator will submit a traffic accommodation plan to the Municipality for review a minimum of 2 weeks prior to the start of Work. Failure to satisfy traffic accommodations in the Work area will result in a Stop Work Order from the Municipality until deficiencies are corrected;

(c) Obtaining the authorization and approval of the Municipality to commence any Work within the Crossing Area. This authorization shall be in the form of this Agreement and accompanying permit.

(i) The Permit shall have Schedule ‘A’ of this Agreement attached thereto,

(ii) The Operator shall maintain the Permit at the Crossing Area during construction,

(iii) The Permit shall be valid for a period of one (1) year from date of issue by the Municipality,

(iv) Should the Work within the Crossing Area is not completed within the one (1) year date of issuance the Operator shall contact the Municipality and make application for another Permit.

10. The Operator shall provide all required information and obtain all required municipal and provincial approvals normally required prior to commencing any Work.
11. In the event of an emergency involving the Electrical Installation, the Operator may perform such Work as is strictly necessary to the emergency without the prior consent of the Municipality, provided that the Operator notifies the Municipality of the occurrence of the Work without delay.

CONDITIONS

12. All work conducted by or on behalf of the Operator is subject to the following:  

(a) The Operator shall design, construct, operate and maintain the Electrical Installation in accordance with all relevant municipal, provincial and federal standards and shall comply with all pertinent guidelines set out in Occupational Health and Safety Regulations and the Environmental Protection Act (1993);

(b) The Work shall be conducted and completed to satisfaction of the Municipality and the Operator shall expeditiously carry out the Work to avoid prolonged inconvenience to the public and adjacent landowners;

(c) The Work shall be performed in a manner that safeguards and protects all other structures, transmission lines, facilities and improvements of any kind present in the Crossing Area;

(d) Electrical Installation may only be conducted by approved contractors who provide proof of status to assure best practices. Approved contractor must provide proof of WCB and liability insurance;
(e) The Operator shall ensure that all work carried out in the Crossing Area shall have sufficient and proper traffic control, safety devices and warning devices or flagman as and where necessary;

(f) The Operator shall not impede existing surface drainage patterns during or after construction in Work area;

(g) No excavation of Right of Way is to be conducted during darkness, reduced visibility or adverse weather conditions that could potentially damage the Municipality Roadways or Infrastructure;

(h) The Operator shall leave the Crossing Area in substantially the same condition in which it existed immediately prior to the Work.  If within ninety (90) days subsequent to notifying the Operator that the restoration of the Crossing Area is inadequate given reasonable cause for such inadequacy, the Municipality may take reasonable measures to complete the required restoration, the cost of such restoration to be borne by the Operator;

(i) A two (2) year warranty period for ongoing maintenance of an open cut or road bore for potential ROW defects directly related to the installation and crossing area, the cost of such restoration to be borne by the Operator. Operator will be given notification of all restoration requirements from the Municipality regarding the crossing area prior to the repairs;
(j) All waste material shall be removed and all disturbed areas shall be leveled, trimmed and seeded to grass;
(k) The Operator agrees to, except in the case of an emergency, give to the Municipality no less the seven (7) days notice in advance (weekends and statutory holidays excluded) before commencing any construction or maintenance work involving a ground disturbance;

(l) If the Municipality requires that any Work be stopped, the Operator shall cease such Work upon delivery of a written notice to the Operator to that effect by the Municipality;
(m) The Operator shall be responsible for all Work, including the cost of such Work;

(n) The Operator shall carry out such work in the Crossing Area only during daylight hours except if required otherwise in cases of emergency;
(o) The Operator shall be liable for and pay all taxes, rates and assessments of any kind and description whatsoever that may be lawfully imposed by any authority by reason of the presence of Electrical Installation within the Crossing Area or by reason of this Agreement and shall indemnify and save harmless the Municipality from and against all such taxes, rates and assessments;
(p) The Operator may construct the Electrical Installation in the Crossing Area of the Right of Way using the road bore method or open cut trench method of crossing, with the Municipality’s approval and under the supervision of the Municipality;
(q) The Operator shall install the Electrical Installation in the Crossing Area at a minimum depth of 2.2 meters below the crown of the road surface in the Crossing Area and a minimum depth of 1.2 meters below the existing ditch bottom adjacent to the road.  In circumstances where 2.2 meters below the crown of the road in the Crossing Area does not provide the required depth of cover in the borrow ditch, the depth of such Electrical Installation shall be continuously maintained at 1.2 meters below the borrow pit grade for the entire width of the Crossing Area or for a distance of 22.8 meters for the centerline of the Crossing Area, whichever is greater;
(r) The Operator shall be responsible for the contacting Alberta First Call to determine the location of any buried utilities within the Crossing Area;

(s) Installation of suitable markers indicating the location of the Electrical Installation in the Crossing Area, to be maintained by the Municipality, if required by municipal, provincial or federal legislation;
(t) Construct and lay the Electrical Installation without any mechanical joints including couplings, flanges and transition fittings, horizontal or vertical bends from property line to property line within the Right of Way;

(u) Provide verbal notice to the Municipality's representative prior to backfilling of any excavation within the Crossing Area to enable the Municipality to make a final inspection;

(v) Surface locate and mark the Electrical Installation within the Right of Way at the sole cost and expense of the Operator, given five (5) days advance notice (weekends and statutory holidays excluded) when reasonably requested to do so by the Municipality ;
(w) The Operator shall submit to the Municipality, upon completing construction of the Electrical Installation, as built drawings indicating the horizontal location of the Electrical Installation, including references to property lines and vertical alignment of the Electrical Installation's reference to a geodetic datum.
(x) Should it be required that the line be exposed by the MD for a reasonable purpose, any costs associated with the hydro vac unit or excavator to expose the line are to be paid for wholly by the Operator.
13. A crossing of a Right of Way shall be constructed at a Ninety (90º) Degree angle to the road Right of Way.  The applicant shall construct a crossing so that the Electrical Installation shall contain no bends in that portion of the Electrical Installation passing under the Crossing Area for a distance equal either to the entire width of the Crossing Area or for a distance of 22.8 meters from the center line of the Crossing Area, whichever is greater,
14. The Operator agrees to provide the Municipality with the necessary permits, approvals and consents that may be required under municipal, provincial or federal legislation to allow for the construction or maintenance of municipal works that may be located in close proximity to the Electrical Installation or other works.

UTILITY AND INSPECTION FEES

15. The Municipality may have a representative present at the Crossing Area prior to, during and following the Work.

16. The Operator agrees to pay an inspection fee as established by the Municipality to cover the cost of the inspections and related administration costs.
RELOCATION
17. Upon receipt of sixty (60) days advance written notice from the Municipality, or such other time as is mutually agreed to by the parties, the Operator shall, at its own expense, relocate, including but not limited to the removal of, the Electrical Installation or perform any other Work in connection within the Crossing Area as may be required by the Municipality for municipal purposes.  However, in cases of emergency, the Municipality may take any measures deemed necessary for public safety with respect to the Electrical Installation that may be required in the circumstances as the Municipality shall determine and the Operator shall reimburse the Municipality for all related expenses thereby incurred.
18. If the Operator fails to complete the relocation of the Electrical Installation, or fails to repair the Crossing Area or to perform any other Work required to be done by the Operator pursuant to this Agreement in a timely and expeditious manner to the satisfaction of the Municipality, the Municipality may, but is not obligated to, at its sole option, complete such relocation or other Work.  In such event, the Operator shall pay the cost of such relocation Work to the Municipality, together with an administrative charge of fifteen percent (15%) of such cost.
OCCUPATIONAL HEALTH AND SAFETY AND TRAFFIC
19. The Operator shall conform and shall be responsible for the conformance by its officers, employees, agents, contractors and invitees to all health and safety laws including any regulations requiring installing of safety devices or appliances, and any applicable traffic laws or regulations (collectively “Safety Rules”).  The Municipality may, on twenty-four (24) hours written notice to the Operator, or sooner, if in the opinion of the Municipality the likelihood of harm to Persons is imminent, suspend Work performed by or on behalf of the Operator on that portion of the Electrical Installation located in, on, under, along or across Rights-of-Way where there appears to be a lack of compliance with the Safety Rules or because conditions of danger exist that would likely result in injury to any Person.  Such suspension shall continue until the lack of compliance or danger is eliminated.
ENVIRONMENTAL RESPONSIBILITY
20. The Operator agrees to assume all environmental liability relating to its occupancy and use of the Crossing Area, including but not limited to any liability for clean-up of any hazardous substance in, on, under, along or around Crossing Area which result from:

(a) The operations of the Operator in, on, under, along or around the Crossing Area; or

(b) Any products or goods brought in, on, under, along or around the Crossing Area by the Operator, or by any other Person with the express or implied consent of the Operator.

LIABILITY AND INDEMNIFICATION
21. The Municipality shall not, in connection with this Agreement, be liable for any damage to the Electrical Installation or other property of the Operator, or for the injury or death of any officer, employee, agent, contractor, licensee or invitee of the Operator except where caused by the willful misconduct or gross negligence of the Municipality or its employees.
22. The Operator shall indemnify and save harmless the Municipality from and against all losses, costs, charges, liabilities, damages and expenses (including legal fees on a solicitor-client full indemnity basis and disbursements) incurred by the Municipality in connection with this Agreement as a result of any claim, action, suit, or proceeding based on a claim of injury to the person or property of any third party caused by the presence of the Electrical Installation and /or electrical Installation within the right-of way or by the misconduct or negligence of the Operator, its officers, servants, agents, employees or contractors, licensees and invitees.

23. Notwithstanding anything contained in this Agreement, the Municipality shall not be liable in any way for indirect or consequential losses or damages, or damages for pure economic loss, howsoever caused or contributed to, in connection with this Agreement, the Electrical Installation, or other property, Crossing Area or Rights-of-Way governed hereby.

24. In the case of an emergency, no prior written notice shall be required to be given to the Municipality for the Operator to enter the Crossing Area to attend to the emergency, but the Municipality shall in all instances be advised forthwith of such emergency.

SUCCESSORS AND ASSIGNS
25. This Agreement shall ensure to the benefit of and be binding upon the parties, their respective heirs, executors, and administrators.

26. The Operator shall not assign or transfer this Agreement or the rights or privileges herein contained without first obtaining the written consent of the Municipality.
27. In the event of any assignment of the Agreement by the Operator, the Operator shall remain jointly and severally liable under this Agreement in all respects with the assignee, and the Municipality may require the assignee to enter into its own Agreement with the Municipality before the assignment becomes effective.

DEFAULT AND NOTICE

28. In the case of default by either of the parties hereto, in carrying out any of the terms, covenants and provisions of this Agreement, either party may give fifteen (15) days written notice of such default to the other.  In the event that the party claimed to be in default does not commence to remedy such default within or at the end of the fifteen (15) day period, in addition to any and all other remedies the other party may:

(a) take such reasonable steps that are appropriate and necessary to remedy such default, and the party in default shall be liable for and pay all reasonable costs and expenses incurred with respect to the remedying of such default; or

(b) terminate this Agreement upon Ten (10) Days notice; or

(c) in the case of a default by the Operator, the Municipality may bar and prevent access to and use of the Right of Way and/or Crossing Area unless and until all defaults are rectified by the Operator.

29. Any condonement, excusing or overlooking by either party of any default, breach or non-observance by the other party at any time or times in respect of any covenant, provision, or condition herein contained shall not operate as a waiver of the party's rights hereunder in respect of any subsequent default, breach or non-observance nor as to defeat or affect in any way the rights of any party hereunder in respect of any subsequent default breach or non-observance by the other party.  No covenant, term or condition of this Agreement or any breach thereof shall be deemed to have been waived by either party unless such waiver is completed in writing and signed by the party waiving as the case may be.

30. Every notice required by this Agreement to be in writing shall be delivered personally or sent by prepaid registered mail.  In the case of personal delivery, such notice shall be deemed to be received on the date of delivery and in the case of service by mail, shall be deemed to have been given seven (7) days following the date upon which it was mailed.  The addresses of the parties for the purposes of notice are respectively:



To the Municipality at: 

Municipal District of Taber 







4900B – 50th Street 







Taber, Alberta  T1G 1T2







Phone:
(403) 223-3541







Fax:
(403) 223-1799







Attention: Director of Public Works  



To the Operator at:

Name of Applicant







Address







Address






In the event that notice is served by mail at a time when there is an interruption of mail service affecting the delivery of such mail, the notice shall not be deemed to have been served until seven (7) days after the date that mail service is restored.  Either party may change its address for service by serving a notice on the other party in the manner herein provided.
INSURANCE
31. The Operator shall maintain insurance in sufficient amount and description as will protect the Municipality from claims for damages, personal injury including death and for claims from property damage which may arise under this Agreement, including but not limited to the maintenance or operation of the Electrical Installation in the Crossing Area or any act or omission of the Operator’s employees, agents, contractors, or licensees.

(a) In addition to the foregoing, the Operator covenants and agrees that with respect to the insurance coverage described in this section:

(i) The limits of liability for personal injury, bodily injury and property damage combined shall be for not less than five million dollars ($5,000,000.00) for each occurrence, or such other amount as the Municipality may require by written notice delivered to the Operator, from time-to-time;

(ii) The comprehensive general liability insurance shall extend to cover the contractual obligations of the Operator as stated within this Agreement, shall list the Municipality as an additional named and shall contain a cross-liability clause and no subrogation clause as against the Municipality; and

(iii) All policies shall provide that they cannot be cancelled, lapsed or materially changed without at least thirty (30) days’ notice to the Municipality by registered mail.

COMPLETE AGREEMENT
32. This Agreement contains the entire Agreement between the parties hereto and no understandings or Agreements, verbal or otherwise, exist between the parties except as herein expressly set out.
LAW OF ALBERTA APPLICABLE

33. This Agreement shall be governed by the laws of the Province of Alberta and the rights and obligations of the parties hereto are subject to all present and future laws, rules, regulations and orders of any legislative body or duly constituted authority now or hereafter having jurisdiction over the parties or the subject matter of this Agreement.


IN WITNESS WHEREOF the parties hereto have affixed their corporate seals under the hands of their proper signing officers in that behalf to give effect to this Agreement the day and year first above written notwithstanding the actual date or dates of execution.






THE MUNICIPAL DISTRICT OF TABER 






PER: 








                                                            






NAME OF APPLICANT





PER: 








                                                            

Schedule “A”

Crossing Area

LEGAL LOCATION
(ROAD BEING CROSSED)
{07/04/2008 ,E0672733.DOC;1}
0389180.01


